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Mis. Kindle Engineering
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, asQ the one may be against such order, to the appropriate authority in the following way :

ail«l val Tlqtrur am)a :
-:,

Revision application to Government of India :

(·1) ~~ BZ'91Grl ~~. 1994 cBl" tlRT 3iasfa Rt sag n Tc?i a
pa)arr err at u-err mer qqa 3i+fa yadrv 3ma 'ara Rra, ma vaR,
TT!W +iatea, lu«a f@mt, a)sf +ifGra, Rla tua, ii mi, { Rec#t : 110001 cpl"
ct)· vrr:t~ I

(i) ·A revision application· lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

.(ii) <lrct" T-ffi'T cBl" ffi a# ma a h# arf ¢1-<'{5!1~ xf fcR-rr '4-jO-§Jlllx <TT 3"RI ¢1-<'{5!1~
,'f <TT fcRfl· ·:l-l□-s1i11x "fl" ~ ~□-sPII-< if l=flcYf ~ ~ ~ wf if, <TT fcR-rr •4-1°-sPII-< <TT ~ if
,lit, -m3"~ c!Jl'1'{5!1~ if <TT fcR-rl- '½0-s1i11;;: if "ITT l=flcYf cBl" >lfcpm cfihr g{ I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a ware _

(~) ~m * 6'TITT" fcR-rr ~ <TT ~ if Pl llf faa l=flcYf ~ <TT l=flcYf * Fcleat
~ +ffiYf ~ '3 ,q I «i zgcanRema \Jl1° '½Ncf cfi 6'TITT" fcR-rr ~ <TT .....,,...,.,.,~
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

. .. 2 ...

(-rr) 4Re zrc r ·Ta fag f@at qr a ars (4qr zr ~rcr,=r cITT) wm1 ·fc!xrr 1Prr
l=ffc1 'ITTI

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

ti' 3if sqrza dl sryea # 'TRfR a fg oit sp@ af mrr # n{& 3T)x
ha sm?gr at gr er vi fr # garfa 3nga, or4la # arr uRa atI u zu

a fr rf@fa (<i.2) 1998 tITTT 109 m R g aa fag nTg st I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

'('I) ~ '3fLIIG1 ~ (3m) P!lJi-Jlq<:'11, 2001 cfi frmi=r 9 cfi 3WIB fcrFlf'tiz WFr xil!Slll
zg--s ht fit , )fa am#r uR re hf fetas ftmr «fa per-mr vi
3m 31ml ctr at-?t ,fii a arrf 3nraai fhu ur a1fey Ur er gar z. Cf)f

j{.clJ~~tf cfi 3WRf le.Tm 35-~ if 'PJ'tTflwr tB1" cfi :rmR cfi x=rwr cfi m~ ir3TR-6 ~ cJTT mt
fl al#t afegt

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA 1944, under
Major Head of Account.
(2) Rf@u3a arr usi icaa van va Gala qt ur sua a st at r? 20o/
tim-r 'TTT'fR ctr \i'fR 3IT{ '\JJ1IT~ «Pl-f ~~'ff 'G'ljKf m err 10001- ctr tim-r :fTT'lR c1fr
lg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

tr zrcn, #tu sara yea y ala 3r4)r nrzarf@raw uR 3r9G
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) hr Gara ca 3ref,, 1944 ctr l:TRT 35- uom/35-~ cfi 3W@:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

o·

0

'3cfdf&tftla qRmG 2 (1) en if ~~ cfi 3R'llclT ctr 3rcfic'f, ~ cfi ~ if xWTf
yea, h Ura zgca gi ara srf)4tr urzurf@rasvr (free) #l 4fa et#tr ifrIBcITT,
oli3l-JGlci!IG if 3it--20, y ea srRuza arqrv, aruf7r, oli3l-JGlcillci-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) hr snra ycca (3r8a) fa1a6), 2oo1 #kt err o # irfa qua .g--3 i feffa
fag rur 3r4tu nrznf@era0i alt n{ or9la fess rate fc)J-q Tf1Z 3ITT;~ ctr "'clN fet Re
uii sa zyca #t it, ans at 'l-fllT 3TTx C'l1lTllT TIT GifIl q; 5 Gil l Ura a t cfITT
~ 1ooo/- tim-r 1m- m"1fr I uei sear z]ca al ir, ans #t 'l-fllT 3TR C'l1lTllT 1'l<TI '[Bl~
q; 5 Gil IT 50 l d 13T at ug 5o/- #hr 3#ft ztft '\JJ1IT ~~~-ctr TfPT,
~ qfi- l'!M it mu srmr ufIr Tg 50 lg zaT a unrr & asi qg 100oo / - 'C!)lx-r
~ '...,..P,. -A- ,...o,...;..,. -rr.=rr,-~ Ri, _:,.. ' ' ~ ~ ' ,. . . A '+nu 7nl mi pr I&lIb ? CI IT , I l 40 gIT€ q 5GT TI VT pl GI7] I
Ire en fa#t fa a I cr\JJ Pl cb atsr cfi ~ ctr wm CDT m ·

The appeal to the Appellate Tribunal shall be filed in quadrupli6ate in form .:~;
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompa · ~·- · ~
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and "~
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where amount of duty I penalty/ demand /_refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any

---2A ---

nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) zfa grnra{ re srr#ii aar mar shr & at r@a sitar # fg #ha ar 4rar rfat
~ ~ fcom \JJFIT mfr3~ ~ afal cf> ™ ~ ~ fcl5" fuffl ~ cpflf ~ m cf> ~ zrl!.Tift~ ~
urznf@eara va 3r9)a zn a?tr var al ga 3mar fhur utar &j

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptbria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) r£Jllll61ll ~~1970 zqenr izi)fer c#l-~-1'* 3RflTTf R~ ~~
Bcrn 3~ zrr ~ ~ zr~~ f.-luf;q., ~ cB" ~ <l xl ~ c#l- ~~TR
~.6.50 t)x1 cnT .-l.lllll61ll ~~ C1<TT~~I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) 1pr 3it iif@r mRj cBl° f.-1£i?l0 1 ffl er@" mJTT c#l- 31N ~ .tl!Ff 3llcb~d fclRlT vr@T ~

ul #tar zrca, tara zgc vi la1a 3r4)#tr urn@mar (aiffaf@) fu, 1982
ffe r
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) $IT~'~ xCffc;" ~ "Qcf ~cllcb{ 3i41<>114~ (¥cfcf) c),W~ c), a=rrJR>IT ~
a.er 3eua area 31f@)feza, &&Vy frnr 3owh3iaa f#tr+ism-2) 31f@era 2a&y(&y Rt
tf&ZTT =< ~)~: of.. oC.=<&y 5itRr fa4tr 3rf@)fer#, &&&V 'cfTT mu C3 h 3iaifr para at aft rapRt ·
'% ~, wu~ ® '% qa-«@r5amar 31far4 , qra fh zrnr c), 3iaufr sun Rt 5ml aft
3r)fr2zr frar absurk 3rfrart
h.4la zeare reasviara3iaaaw fcnlJ" arr gr«eaii far snf@a

(i) mu 11 tr c),~~~

(ii) rd a Rs #t w{ arr if@

(iii) al 5sra fez1nratt h feta 6 h 3irifa 2r vam

- 3-rr.rrrrf zrz f@h zr arrhuraenr far (@i. 2) 31f@07zr7, 2014 c)=; 3rwr #qa fa4r3r4lfrr If@arhbh
Z:rJf!ff fcl~~ ~wrc=r 3wffvi 3r4isst rapa&igt

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and SerVice Tax, "Duty demanded" shall include:

(i)
(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall nof apply· to the stay
application and appeals pending before any appellate authority prior tu~
commencement of the Finance (No.2) Act, 2014. 5"e3}

(6)) zranasr ana artaamenerr rarer sr«i erearrear <teer znrasaea at #area.c.rea$,
. g •• 3A

f,- 1 0% armrcr tR 3tr-f _,,, tJ~~FclcJ ,raa &aavsa 100rarerw6ranad?1 ;%, c 2Z
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ORDER-IN-APPEAL

F.NO.V2/131/GNR/2018-19

This order arises out of an appeal filed by MIs. Kindle Engineering &

Construction Pvt. Ltd., Survey No.44,67,68,68a,89,89a and 111, At Village Charanka,

Taluka Santalpur, Distt. Patan, Gujarat-385 350 (in short 'appellant') against Order-in

Originai No.48/Ref/AC/S.Tax-2018-19 dated 20.07.2018 (in short 'impugned order')

passed by the Assistant Commissioner, CGST, Division-Palanpur (in short 'adjudicating

authority').

2. Briefly stated that the adjudicating authority vide impugned order in denovo

adjudication rejected refund claim of interest Rs.45,96,441/- paid on service tax paid to

the govt. undertaking which was exempted retrospectively vide Section 104 of the

Finance Act, 1994.

3. Aggrieved with the impugned letter, the appellant filed the present appeal

wherein, inter alia, submitted that....:

► The adjudicating authority has erred in holding that there is no provision for
refund of interest on service tax paid under Notifn. No.41/2016-ST dated
22.09.2016. This notifn is prospective one and is applicable to the taxable service
provided or to be provided w.e.f. the date of its publication in the official gazette
and not applicable in the present case.► It is a trait law that interest liability always goes in hand with tax liability. In the
present case, as provided under sub-section (2) of Section 104 of the Act, by
creating deeming fiction, no tax liability incurred, hence question of belated
payment of tax is not the case. .► The adjudicating authority failed to observe that Hon'ble Commissioner(Appeals)
vide order dtd.18.04.2018 specifically allowed the appeal with consequential
relief to the appellant but took shelter that no order is passed for payment of
interest.

4. Personal hearing in the matter was held on 25.10.2018. Shri Jatin Mehta,

Authorized Representative, appeared before me on behalf of the appellant and

reiterated the grounds of appeal; pointed out para 7 of the OIO to show that AC has

whimsically denied interest and submitted citation for interest.

5. I have carefully gone through the appeal memorandums, submissions made at

the time of personal hearing and evidences available on records. I find that the main
issue to be decided is whether the appellant is entitled to refund of interest paid on

belated payment of service tax paid or otherwise. Accordingly, I proceed to decide the

case on merits.

6. Prima facie, I find that this is a remand case wherein the adjudicating authority

was directed to give consequential relief to the appellant vide OIA No.AHM-EXCUS-
003-APP-0277-17-18 dated 27.03.2018 passed by the undersigned. I find that the

adjudicating authority has failed to understand the meaning of 'consequential relief' in
quasi-judicial proceedings. When 'consequential relief' is ordered, it amounts to grant all
benefits accrued under the law. I find that it has been held in cat -rrr s of

higher appellate forum that interest is levied for default in mak of

#$
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duty. Had it been paid well in time as per-law, there would be no question of payment of
,8. + .

• interest on belated payment because delayed payment of duty itself attract the payment

of interest which is inextricably associated with duty. Hence, when duty is exempted

retrospectively, interest paid on it for belated payment is also exempted. I find that

Section 11B of the Central Excise Act, 1944, as made applicable to Section 83 of the

Finance Act, 1994, clearly provides for refund of duty and interest, if any, paid on such

duty. So, the findings of the adjudicating authority that Notifn No.41/2016-ST dated

22.09.2016 does not provide for refund of interest paid on duty is totally mis-placed. I
find that in case of CCE, Delhi-Ill Vs. Northern Minerals Ltd. reported in 2007(216) ELT

198 (P&H), the Hon'ble High Court has held as under:

"Refund of interest - Excess amount of interest paid by assessee under
Section 11AB of Central Excise Act, 1944 - Payment of interest cannot be
excluded from provisions of Section 11B ibid merely because it uses the
expression 'refund of duty' because delayed payment of duty itself attract
the payment of interest which is inextricably associated with duty 
Moreover, such a collection of interest on account of delayed payment of
duty would be unauthorized imposition of tax which is impermissible by
provisions ofArticle 265 of Constitution of India [para 11)11

·

Similar view in taken by the Hon'ble CESTAT, Banglore in case of CM Envirosystems

Pvt. Ltd. Vs.CCE, Banglore, wherein it is held that:

r1Refund " Interest for delayed payment of duty - Paid at rate of 2%and also
Rs. ·1000 per day, as per Rule 8(3) of Central Excise Rules, 2002 - In view of
Rule ibid, being held ultra vires in Lucid Colloids Ltd. [2006 (200) E.L.T. 377
(Raj.)], assessee found entitled to refund of excess of 2% - Its rejection on
ground that there was no provision for refund of interest, held to be
unjustified - Section 11B ofCentral Excise Act, 1944. [para 5]11

Accordingly, the appeal filed by the appellant is allowed subject to provisions of section

11B of the Central Excise Act, 1944.

7. fa@oaferr asf4]n3fla fqzrt 3q@laala aRau srare
The appeal filed by the appellant stands disposed of in above terms.

•30r;
(arr gin)

a{tzragr (art«r)

Ase" ,

Me
(B.A. Patel)
Supdt.(Appeals)
Central Tax, Ahmedabad.

BY SPEED POST TO:
M/s. Kindle Engineering & Construction Pvt. Ltd.,
Survey No.44,67,68,68a,89,89a and 111,
At Village Charanka, Taluka Santalpur,
Distt. Patan, Gujarat-385 350.
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Copy to:
(1) The Chief Commissioner, CGST, Ahmedabad Zone.
(2) The Commissioner, CGST, Gandhinagar (RRA Section).
(3) The Asstt. Commissioner, CGST , Division- Palanpur.
(4) The Asstt. Commissioner(System), CGST, Gandhinagar

(for uploading OIA on website)
,8f Guard fle

(6) P.A. file.

F.NO.V2/131/GNR/2018-19


